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Copyrights
the
“Metaphysics of the Law”

In 1841 Justice Story wrote that “[Copyrights]
approach, nearer than any other class of cases
belonging to forensic discussion, to what may be
called the metaphysics of the law, where the
distinctions are, or at least may be, very subtle and
refined, and sometimes, almost evanescent.”

Justice Joseph Story

Folsom v. Marsh, 9 Fed. Cas. 342, 344, No. 4901 (c.
C.D. Mass,1841)
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COPYRIGHTS
Misinterpretations = Liability

I\ OWNERSHIP = NOTICE

Neither a copyright notice nor
registration is required for an
infringement to occur
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COPYRIGHTS
Misinterpretations = Liability

| ATTRIBUTION = DIRECT EVIDENCE
L\

Acknowledgement of the work of others
is direct proof of actual copying. Good for
avoiding charges of plagiarism, also good
for proving that you have infringed a
copyright.
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COPYRIGHTS

Misinterpretations = Liability

Ly

1/22/2009

LICENSE # TAKE A NAP

Copyrights can be splintered into
separate bundles of rights and
licensed off. Do you have the
right bundle for your proposed
use?
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COPYRIGHTS
Misinterpretations = Liability
LICENSE # TAKE A NAP

“I have a paid-up,

nonexclusive, irrevocable,
worldwide license!”

e TO WHAT?
e TO DO WHAT WITH IT?
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COPYRIGHTS
Misinterpretations = Liability

OOPS! NOW WHAT?
AN
14 U.S.C. 1498
e Exclusive Action
e Court of Federal Claims
e Reasonable Damages
e 3 years Statue of Limitation
 Must exhaust administrative remedies
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COPYRIGHTS
THE CO, COR, TCOR CODA

|. USE THE RIGHT REGULATION
Il. USE THE RIGHT SUB-SECTION
Ill. USE THE RIGHT DEFINITIONS
V. KNOW YOUR RIGHTS

V. KNOW YOUR LIMITATIONS
VI. STAY VIGILENT

VIl. BEWARE THE THRID PARTY ©

-
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COPYRIGHTS
Issues Specific to Federal Govt.

|. USE THE RIGHT REGULATION

Subpart 27.4 -- Rights in Data and Copyrights
27.400 -- Scope of Subpart.

(a) This subpart set for policies and procedures regarding
rights in data and copyrights, and acquisition of data. The
policy statement in 27.402 applies to all executive
agencies. The remainder of the subpart applies to all
executive agencies except the Department of Defense.
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COPYRIGHTS
Issues Specific to Federal Govt.

Il. USE THE RIGHT SUB-SECTION

SUBPART 227.71--RIGHTS IN TECHNICAL DATA
IS NOT THE SAME AS

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND
COMPUTER SOFTWARE DOCUMENTATION
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COPYRIGHTS
Issues Specific to Federal Govt.

[ll. USE THE RIGHT SETS OF DEFINITIONS

252.227-7013 (a) Rights in Technical Data--
Noncommercial Items.

252.227-7014 (a) Rights in Noncommercial
Computer Software and Noncommercial Computer
Software Documentation.
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COPYRIGHTS
Issues Specific to Federal Govt.

IV. KNOW YOUR RIGHTS

227.7103-5 Government rights in Technical
Data.

Unlimited rights
Created exclusively with Government funds
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COPYRIGHTS
Issues Specific to Federal Govt.

227.7103-5 Government rights in Technical
Data.

Government purpose rights

Developed with mixed funding
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COPYRIGHTS
Issues Specific to Federal Govt.

227.7103-5 Government rights in Technical
Data.

Limited rights.

Developed exclusively at private expense
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COPYRIGHTS
Issues Specific to Federal Govt.

V. KNOW YOUR LIMITATIONS
227.7103-5 Government rights in Technical Data.

Specifically negotiated license rights

The Government may accept lesser rights when it

has unlimited or government purpose rights in data

but may not accept less than limited rights in such
e data.
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COPYRIGHTS
Issues Specific to Federal Govt.

227.7104 Contracts under the Small
Business Innovation Research (SBIR)
Program.

eroyalty-free license to only for government
purposes during the period commencing with
contract award and ending five years after
completion of the project

eAfter the five-year restrictive license, the
Government has unlimited rights in the SBIR data.
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COPYRIGHTS
Issues Specific to Federal Govt.

227.7106 Contracts for special works.

Where the Government has a specific need
to control the distribution of works first
produced under the contract
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COPYRIGHTS

VI. STAY VIGILENT

e 227.7103-10 Contractor identification and
marking of technical data to be furnished with
restrictive markings.

e 227.7103-12 Government right to establish
conformity of markings.

«227.7103-13 Government right to review, verify,
challenge and validate asserted restrictions.

©252.227-7030 Technical Data--Withholding of
Payment.
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COPYRIGHTS

Il. USE THE RIGHT SUB-SECTION &
VI. STAY VIGILENT

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE
DOCUMENTATION

227.7203-9 Copyright

Do not negotiate copyright licenses for computer software that
provide less rights than the standard restricted rights in
computer software license. For computer software
documentation, do not negotiate a copyright license that
provides less rights than the standard limited rights in technical

data license
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COPYRIGHTS

IV. KNOW YOUR RIGHTS

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER
SOFTWARE DOCUMENTATION

227.7203-5 Government rights.

The standard license rights in computer software
that a licensor grants to the Government are

unlimited rights, government purpose rights, or
restricted rights.
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COPYRIGHTS
Issues Specific to Federal Govt.

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE
DOCUMENTATION

227.7203-5 Government rights.

Restricted rights.

The Government obtains restricted rights in noncommercial
computer software required to be delivered or otherwise
provided to the Government under a contract that were
developed exclusively at private expense.
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COPYRIGHTS
Issues Specific to Federal Govt.

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND
COMPUTER SOFTWARE DOCUMENTATION

«227.7205 Contracts for special works.

«227.7204 Contracts under the Small
Business Innovative Research Program.

(follow the procedures at 227.7104.)
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COPYRIGHTS

VI. STAY VIGILENT

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE
DOCUMENTATION

«227.7203-10 Contractor identification and marking of
computer software or computer software
documentation to be furnished with restrictive
markings.

«227.7203-12 Government right to establish conformity
of markings.

«227.7203-13 Government right to review, verify, challenge and
validate asserted restrictions.

*252.227-7030 Technical Data--Withholding of Payment.
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COPYRIGHTS

VIl. BEWARE THE THRID PARTY ©

252.227-7013(b) Rights in Technical Data--Noncommercial
Items.

The Contractor grants or shall obtain for the Government
the following royalty free, world-wide, nonexclusive,
irrevocable license
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COPYRIGHTS
Issues Specific to Federal Govt.

252.227-7014 Rights in Noncommercial Computer
Software and Noncommercial Computer Software
Documentation.

(b) Rights in computer software or computer software
documentation. The Contractor grants or shall obtain for
the Government the following royalty free, world-wide,
nonexclusive, irrevocable license rights in noncommercial
computer software or computer software documentation.
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COPYRIGHTS

VI. STAY VIGILENT
VIl. BEWARE THE THRID PARTY ©

227.7103-9 Copyright.

The clause at 252.227-7013 does not permit a contractor to
incorporate a third party's copyrighted data into a
deliverable data item unless the contractor has obtained an
appropriate license for the Government and, when
applicable, others acting on the Government's behalf, or

has obtained the contracting officer's written approval to
do so.
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COPYRIGHTS

27.201 — Patent and Copyright Infringement Liability.

(a)Pursuant to 28 U.S.C. 1498, the exclusive remedy for patent or
copyright infringement by or on behalf of the Government is a
suit for monetary damages against the Government in the Court
of Federal Claims. There is no injunctive relief available, and
there is no direct cause of action against a contractor that is
infringing a patent or copyright with the authorization or consent
of the Government (e.g., while performing a contract).

(b) The Government may expressly authorize and consent
to a contractor’s use or manufacture of inventions covered by
U.S. patents by inserting the clause at 52.227-1, Authorization
and Consent.
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So what about Plato and
Socrates?
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